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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
CHARLES 0. AND GAIL P. SPENCER )}

Appear ances:

For Appel | ants: Charles 0. Spencer, in pro. Per=

For Respondent: James Philbin
Supervi sing Counsel

OPI1 NI ON

This appeal is made pursuant to section 18594
'of the Revenue and Taxation Code from the a& on of the
Franchi se Tax Board on the protest of Charles 0. and
Gil P. Spencer against a proposed assessment of additiona
personal income tax and penalties in the total anount
of $5,251.15 for the year 1965.
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_ ~In 1970 the Internal Revenue Service conpleted
an investigation of appellants' federal inconme tax
liability for 1965, resulting in a determnation that
appel | ants' taxable income for that year had been
approxi mately $69,000. After receiving notice of this
determ nation, respondent issued a deficiency assessnent
based on the federal findings. Subsequently, upon
di scovering that appellants had not filed a California
personal income tax return for 1965, respondent nailed
a notice. and demand to appellants requesting that they
file areturn for that year. Wien no response to this
noti ce was received, respondent assessed a 25 percent
penalty for failure to file a return, an additional 25
percent penalty for failure to file after notice and
demand, and a 5 Perpent negl i gence penalty. Appellants
protested the de_|C|enc¥ and penalty assessnents, and
respondent's denial of the protest [ed to this appeal.

n PreV|ous occasions too numerous to cite,
we have held that a deficiency assessment based on a
federal determnation is presunptively correct, (see
Rev. & Tax. Code,, § 18451), and that "the taxpayer has

the burden of proving the incorrectness of that determnation

See e.(Q., Appeal of Thomas and Vera Wills, Cal. St.

d. of Equal., Dec. 15, 1976; Appeal of Joseph B. and
Cora Morris, Cal. St. Bd. of Equal., Dec.” I3, I971.)
Here, appcllants have nEreIY al | eged that the federal
assessment was a conplete fabrication designed to force
M. Spencer into cooperating with a federal grand jury
investigation. Besides theSe assertions, however,
appellants have of fered no evidence from which we could
conclude that the federal audit findings were erroneous
in an¥ respect. Appellants nust therefore be held to
have tailed to carry their burden of proof on this issue.

Wth respect to the penalties, appellants have
made no effort at all to show that they are unjustified.
Indeed, appellants have not even chal[enged them. Accord-
ingly, the penalties, as well as the deficiency in tax,
must ™ be sustained.
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ORDER

Pursuant to-the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of t he Revenue and Taxati on
Code, that the action of the Franchise Tax Board on the
protest of Charles 0. and Gail P. Spencer against a
proposed assessment of additional personal incone tax
and penalties in the total amount of $5,251.15 for the
year 1965, be and the sanme is hereby sustained.

Done at Sacranento, California, this 3rd day
of February, 1977, by the State Board of Equalization

, Member

ATTEST: /422/24221;;z2222?f§22 , Executive Secretary
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